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Abstract —s. 377 - Unnatural Offences : “Whoever voluntarilyhas carnal intercourse against the order of naturewith any man,
woman or animal, shall be punished with imprisonmenfor life, or with imprisonment of either description for a term which may
extend to ten years, and shall also be liable tonk.” Section 377 of the Indian Penal Code criminaties several sexual activities such as
homosexual acts. It was introduced more than a cetmty ago during the British rule in India. In spite of being decriminalized by High
Court once, the Supreme Court of India overturned he decision stating that it can be only be decrimatdized by the legislature.

This is a paper that analyses the arguments in favoof as well as the arguments against the decrimiriahtion of Homosexuality in

India. The paper will also scrutinize some facts ahg Homosexuality and will finally arrive at the conclusion that it is fair to
decriminalize Homosexuality.
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I. IN FAVOR OF DECRIMINALIZATION B. FUNCTION ANDEFFECT OFLAW

As per the Wolfenden Report drafted in 1957, thly on
A. BASICARGUMENTS ) ) )
function of law is “...to preserve public order anelcdncy,
protect the citizen from what is offensive and figus and
to provide sufficient safeguards against explatatiand

Section 377 of the Indian Penal Code brutalizes and
unfairly targets the homosexual community of Indk.
person’s private, consensual sexual relations and

corruption.”

preferences form a prominent basis of his individpand ) o )

lie at the very core of his private space. Undetiche 21 of A very crucial point in this debate is to whethernot
the Indian Constitution — “No person shall be deguli of the judiciary should be a reflection of societydahyes, to
his life or personal liberty except according tgedure what extent. A judiciary that is utterly misplaced its
established by law’, this private sphere can beiriged morality with respect to the society will obviouslyot
upon by the government only for a compelling staterest. garner any respect or support from its subject. the
Societal revulsion and traditional customs in ny weovide need to understand here is the dynamic and vagueenaf
enough license to the government to demean the \aid ‘public morality’ and that public tolerance towardiferent
snatch the personal liberty of a vulnerable sectbrihe act|V|t|e§ U”de“?oes a constant change. Take e giaSati
society. Rather, it is the duty of the Indian cénibn to and Child Marriage, acts that were considered uasgber
respect diversity and ensure justice and freedoafl.to traditional Indian customs that now hide within tiemote

crannies of rural India.
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These examples show that the Law not only has to
remain flexible to the dynamicity of thoughts, also on
sensing an emerging change has to take the leprbtide
the necessary impetus for the metamorphosis to pdae
in its entirety. Not to continue to stay rigid ahdther the
evil of the custom by proclaiming its constitutibralidity.
What use are those customs that traumatize your own
countrymen?

It is indeed no empirical claim that support foosk of
the ‘third nature’ has seen a drastic rise in Iraliar the last
decade, even among the heterosexuals. This doasthhb
the extreme revulsion that was used to justifydsteacizing
of the homosexual community is vanishing, and heheee
is no basis for the law to continue with the same.

Another aspect that we need to analyze is the amafun
deterrence that the law even brings about in tryéngontrol
traits that are an inherent part of a person’sdeis Prof.
Ryan Goodman of Harvard Law School rightly said,
“Individuals ultimately do not try to conform to éhlaw's
directive, but the disapproval communicated through
nevertheless, substantively affects their senselffesteem,
personal identity and their relationship to theavidociety.”
| shall build on the identity argument further imetpaper,
but what we need to see here is the unfair demanth®
part of the government to force people to shed thedily
urges just because they seem ‘unnatural’ as pdititnaal
customs.

C. PERSONALLIBERTY ANDAUTONOMY

Carrying on from my previous argument, the question
that now arises is that even if we assume thatsmrudoes
exist, till what extent does the state have thevgrdo enter
the privacy of its citizens. That is, where does draw the
impenetrable lines beyond which lies the aspectsaof
person’s life that are devoid of the influence of@ne but
himself? Surely, there is nothing more private and
confidential in any Indian’s life than his sexualations.
For restraining the person from going ahead withdaixual
life smoothly, the state has to show some cleahaumn that
is befalling another being.

It is highly improbable how acts done in the priyadf
people’s bedrooms can be the cause of such geaahér to
another person. It is neither causing him any ipjuror
driving him to mental instability, nor is the pensbeing
pulled out of his comfort zone to be forcefully sho
homosexual sex so as to slap his religious priasifh the
face. The only harm homophobes might be able tavsko

that its mere existence in their surroundings méakes feel
offended.

There will always be such people whose existence
irritates me, offends me, even makes me feel n&debut
that doesn’t give me the warrant to go on an atl raunt
against them, demean them, extort them, blackrhain{
harass them, make them feel unwanted and ostrtuize
from the society no matter how many people feelshme
as me. The Indian society is known to be diversd such
conflicts are bound to exist. The government cangot
about criminalizing one of the sects involved ih sich
conflicts.

This is because each individual has a right to léadife
in a particular way as long as he/she isn’t cauaimgdirect
harm to another individual. He should be allowedshape
his opinions and thoughts the way he wants to. élerfys
to himself and not to society as a whole. Thishis bnly
way in which a person can actually grow and progpany
society.

Section 377 unfairly takes away this right to peedo
liberty and privacy of a large number of Indianzghs. It
imposes on them a lifestyle they don't naturalliate to.
They cannot be open about their sexual prefereribey,
cannot have consensual intercourse without thedfelaging
caught and prosecuted and they cannot commit irmcu
acts by their own will in their private space.

D. PERSONALDIGNITY

All the above-mentioned arguments link to the peiso
dignity and individuality. Before we proceed, weedeto
understand the deep importance of dignity in anndie
life. Imagine a life without self-esteem, one inigt you
see your own worth as zero and one where you antount
nothing in the eyes of society as well as your pareDenial
of this dignity denies the perstémoral full citizenship”.

This dignity should be seen as being for the sake o
dignity. Each individual requires a certain levef o
acceptance and compassion from the society to densi
being a part of it. He requires a certain levelaafonomy
and liberty so as to realize his own worth. Tik thme this
does not happen, the persorinst technically free”. This
abhorrence lead to them feeling inferior to eveeyaise
who is a part of the society.

Consequently, the person has to remain hesitant and
secretive about his own sexuality. He prefers niagry
someone he doesn’t even feel attracted to justvtida
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public shame, thus jeopardizing two lives at theeadime.
He cannot exist in the society with his head heghtand
thus has to resort to meek routes and becomesitivéug
escaping from his own destiny.

Section 377 is largely responsible for this veralet
exist as it gives a national verification to homasas being
of lesser value than the rest of the citizens. Tié gives
no reason to even the citizens to analyze thetmituavith
an open mind and hence the dogma keeps carryinghis.
freedom for the person tavant to be himself’is critical for
the person to feel of any value to the state anubider
himself a part of society. The law at this juncturmist
realize that its true motive is not to preserve ¢hkure and
traditions of the state, but to maintain a fairstjiand
equitable judicial system, even if it may face icisim for
the same. These are the reasons why | believehdatourt
could go ahead and read down Section 377.

Il. AGAINST DECRIMINALIZATION

A. BASICARGUMENTS

A society is not merely a collection of people bather
a region where people who share the collective ghtau
come together. Since these thoughts and idealthareery
identity of the society, the members of the socetgnot be
blamed to weed out beliefs that may jeopardizeoits
roots. The Indian culture is based on a traditiovelue
system and unnatural behavior goes completely again
its religious beliefs and the way God wanted uldaoAlong
with this, neither the right to dignity nor the oteeprivacy
are by any means absolute. Each right comes witfires
and restrictions that must be adhered, even insopevate
space. Because of this, there seems no way in wthigh
Indian society can be expected to go ahead andptcce
homosexuals as a part of their own.

B. GROUNDS FORABHORRENCE

It isn't that the Indian society feels revulsionaatst
homosexuals just because of their whims and fantiesre
exists a proper rationale that they believe in which has
been conditioned into their brains since childbirfthese
beliefs have been ingrained in their value systathae not
something they can easily compromise on.

God made two sexes so that they could come together
and further the human race. Sexual acts betweenamdn
woman are seen as natural and divine. Even mooasse
of the institution of marriage, which is seen agaly

consent to the coming together of the two genders.
Attraction towards the same sex is hence not sangethat

is natural or usual and is not something that liswad in

our culture. It is as preposterous a thought asctiraing
together of blood brothers and sisters. Also, thly ocoute

for their carnal intercourse is anal sex, whiclalisurd, as
the anus is not meant for sexual urge fulfillmenot Eor
natural bodily functions. Penetration of it is nohly
unnatural, but also harmful and dangerous to tliy bo

Their intercourse is also incapable of procreatibmey
cannot bear babies and cannot carry forward theahum
race. Their desire for flesh leaves them with repeet for
commitment, which is also seen through the rampant
polygamy and domestic violence seen among domestic
couples. If allowed to flourish, their indecent saawill
destroy the moral fabric of society. There exisidasis for
the law to actually be removed while one exists for
prostitution, as even that is private consensualbstween
adults. More so, it is at least between a malezafeale.

Before the social activists vehemently claim thee rof
support in favor of homosexuals, they need to zealhat
more than 80% of the Indian population reside iralrand
remote parts of the country. This openness andalibess
towards sodomy is more of a metropolitan thing weher
everyone has already shed their morals and cusitonte
name of modernization. There exists a huge dichptom
the thinking of thesésheherwaalas”and the‘gaowaalas”
who are still living in the social and cultural agdnere is no
way this percolation of ideas is happening any sameh the
government definitely cannot ignore the opinionsoth a
large part of the country.

C. ABSOLUTION OFRIGHTS

The respected Delhi High Court interpreted right to
privacy and dignity from the constitution to come with a
historical verdict of decriminalizing homosexuality India.
Where they erred was in interpreting these rights a
absolute. In a country as large and diverse asa/nithe
government can’'t ensure full rights to everybodyivéty
and dignity are more for the society in its engiretvhere
people respect the same for each other. There lasys
certain restrictions that are imposed on rightglashes will
always happen. Hence, the state is completelyfigmstin
infringing upon a person.

Now, the Indian society deserves the state to witle
them. One needs to understand that with every thghe is
also a corresponding duty, only on the fulfillmeftwhich
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can the given right be justified. The homosexuale a
audacious enough to demand privacy, dignity, freedd
expression, etc., but throughout their life theywehan no
way respected their correlative duties towardsttén like
those of maintaining law and order, upholding publi
morality, promoting harmony and respecting our raid
composite culture. The state in giving them theghts is
completely tilting the scales that balance a péssoight
and duties.

The arguments homosexuals use for gaining freedem a
completely illogical and against the law. Sexuaéatation
being embedded in a person’s identity in no wayeseas a
warrant for preferential treatment. The argumengiifen
weightage can also be applied to mentally sick e
and rapists who too have these tendencies ingraisitiih
their very nature. The same goes for their demahd o
dignity. Even thieves may go ahead and feel digdifibout
the acts they are committing, but that doesn’t mban the
state has the responsibility of upholding such raational
sense of dignity and pride.

The repercussions of this move too are catastcophi
Even if | go ahead and accept that probably a feapfe
here and there in the country might have startggauing
homosexuality, this kind of a decision will give an
unfettered license for homosexuals to flourish and
proselytize. The country is definitely not ready fauch an
opening of the floodgates and it will completelp tihe
social fabric that exists to shreds. For examie,doldiers
at the borders who rarely get to go home can mishise
liberty out of their sexual deprivation and degratihe
defense system of the country in its entirety. Sbing the
state surely cannot afford. Due to these reasbmse tis no
basis for the state to agree to this demand fditsign the
part of the homosexuals.

D. HOMOSEXUALS AS A PART BOCIETY

Nobody any way gets to about something that isadigtu
private. The very fact that incidents of homoseityare
reported to the police means that many times swe=dsl
cease to be private. This is where the problenesiris

As stated earlier, a society is a region of coiect
thought. When somebody becomes a part of a society,
he/she subscribes to the ideals of that regiors @ibes not
mean that the society doesn’t remain flexible i tthoughts
of a subclass of itself, but if certain people gmmpletely
against the notions of the society, then they caemen be
given the status of a subclass.

Without these ideas and thoughts, the society will
disintegrate. This serves as an enough compelltate s
interest for the government to consider homosextalse
criminals. One needs to fathom the rationale bethirgllaw
coming up in the first place. We can’t blame the @ be
repulsive of a vulnerable section, rather, the laxists
because a large part of society considers thengremt.

Simply changing the law based on some words in the
constitution will not change the people of the sbgci
Revulsion is a strong emotion and constitutionalratity
has to go hand in hand with societal morals. Sm évthe
government does go ahead and allow their indecetst a
their status in the society will not change by muthey
have to live amongst the same people, interact Wigm
and expect acceptance from them. But that won'ippbap
rather it will just corrupt the society further argpark
greater revulsion.

The foreign principles and laws that were used as
examples by the High court to decriminalize homaosdiky
have no basis in a society of such high moral inpnigss as
India. These immoral beings can go and resideasetree
and liberal foreign societies, but they surely tdrdve a
place in India. Based on these reasons, the reading of
Section 377 of IPC is baseless, has no rationaldaaks an
attainable goal.

Ill.  FACTUAL ANALYSIS

A. THE RISk oFAIDS

The one uncontested fact that both sides agreed to
throughout the readings was that MSMs (men who lsaxe
with men) are an HRG (High Risk Group) for AIDS. Mo
than 8% of the MSM population in India suffer withV,
while among the general population, this numbejuit
around 1%. This is due to multiple reasons as ditethe
text.

Firstly, large numbers of homosexuals are inacbéssi
to HIV prevention agencies like NACO due to their
hesitance in speaking up about their sexuality #mel
existence of this disease. Since they fear proseguthey
do not reveal their sexual orientation in publicedo their
fear of being prosecuted by law enforcement agencie
Hence, even though 68.6% of MSMs are aware abdat sa
sex practices, only 36% of them actually garnerciherage
of procuring and using condoms.
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Secondly, homosexual sex is mostly hurried, pdeity
because these groups lack'safe place' so they utilize
public places for their indulgence and do not hiéneeoption
to consider or negotiate safer sex practices.

Thirdly, homosexuals tend to have sex with numerous
partners throughout their lifespan. This makesrtheiential
of serving as a carrier for the virus stronger ants their
future partners at risk.

Fourthly, the main route of sexual intercoursetlf@m is
anal sex that many a times cause rectal bleeditigeasalls
of the rectum are much weaker compared to the ahgin
tracts in bearing penetration. This increases tances for
the transfer of virus through blood multifold.

This having been established, what NACO claim$id t
it is because of Section 377 that homosexuals dackss to
prevention and health care facilities and hencasita
violation of their fundamental rights. In reply this, the
argument given by the homophobes is that of thatgre
good. That is, to increase the probability of prewey HIV
for a particular section of the society, you wi# putting a
much larger number in danger. AIDS, once procunzd,
only die delayed not cured. Hence, if the state
decriminalizes homosexuality, it puts an 8 timesaggr
number of people in danger of death.

This argument can be explained very simply throtingh
mathematical example. Say there are 10 homosekutie
country and you are able to prevent 0% of them fAIBS,
10 citizens die. But on decriminalizing, even ifeth
probability of prevention is now 50%, there will beound
50 homosexuals in the country due to proselytinatnd
fearless sexual intercourse. In this scenario, i%ens, a
greater number than the previous case, still die.

This fact about the sexual activity of homosextumsg
highly vulnerable to thespread of AIDS is a higfdyorable
argument towards criminalization. Encouraging hoewosl|
activity is encouraging the spread of AIDS. Thisspal large
part of the country in danger since many homoseruah
are bisexuals, thus acting as a bridge for thesviand
spreading the germ to females as well.

What is also said is that there is greater neegeogral
safe sex awareness rather than going personallyath
homosexual and teaching him, since the lattergsohlem-
solution mismatch as it only stigmatizes them fertim the
society. The society will now consider each homoséas
an HIV carrier, similar to the case of truck drisefhis will

lead to them being ostracized by the society ndy am
terms of being seen as unnatural but also as diszagers.

The harm principle acts severely in this case, as
decriminalizing homosexuality will jeopardize thgels of
many. However, one thing to be noticed is thatttheied
sex and polygamy points even exist in the firstpldue to
the imposition of legal restrictions on same gersdet. In a
free and liberal society, homosexuals can have aexu
intercourse in peace and spend their lives withptméner of
their choice without fear.

But the fact that anal sex carries with it a 20esm
greater HIV risk than penile vaginal intercourgads me to
believe that substantial harm will still be incudr® the rest
of the society.

B. ISHOMOSEXUALITY DISEASE

The unclear factual point of contention through the
reading was that what homosexuality actually is.ethibr it
is a tendency of the human mind inherent to ones
personality or disease/state of mental disordehdfformer,
it cannot be cured and hence there is no way irchvttie
state can demand to any person to change his/keralse
orientation. That person, by the virtue of his Hirtill
remain a criminal. On the other hand, if it is th&er, the
state can be driven by the motive to try to convert
homosexuals and heterosexuals for their own asagethe
societal good. (Assuming the state strongly befietteat
homosexuality is a corrupt style of living)

“Sexual Orientation is understood to refer to each
person’s capacity for profound emotional, affecimand
sexual attraction to, and intimate and sexual rielas with,
individuals of a different gender or the same geratanore
than one gender.”

This affection is more of an internal feeling tliaesn’t
really come to surface as per the person’'s chodeea
result, fields of psychiatry and psychology no lengreat
homosexuality as a disease and a regard sexualtaiien
to be a deeply held, core part of the identitiemdividuals.

Though, there are claims that conversion therapstex
For example, Baba Ramdev declares that Yoga and
Pranayama affect a person’s consciousness andgyitchq-
physiological effects can actually get a personhtange his
sexual preferences.

But, till date, no scientific proof exists for tlfi@olproof
possibility of the same. Even if some therapiesctim
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success, they have been cited as potentially hatmfthe
mind as well as the body.

Therefore, there isn’t much scientific basis fore ot
believe that an internally arisen feeling can beeduCalling
it natural or unnatural is more of a philosophigaéstion as
there cannot be a non-scientific definition of wisahatural.
Hence, calling it a disease or a mental disordereisd and
unfairly shows an intrinsic human capacity in biggitl

IV. CONCLUSION

| preferred stating both sides of the argument feefo
analyzing as to what | find more persuasive. Thaetwo
main reasons as per the Harm Principle to crindeali
morality. Firstly, risk of health and secondly, dadation of
society and offense to public.

The risk to health argument stands only if | asstimat
the number of homosexuals will increase alarmin@uyt,
on considering that sexual orientation is an inhiecapacity
and that the law cannot really deter a person’srit
sexual preference, it becomes tough for me to Ihay &
large amount of proselytization will happen. Their
frequency of sexual intercourse may increase, betrt
number won't change by a lot.

As far as preserving the public morality is coneetnas
stated earlier that the very fact that such prsteseé now
happening shows to us that a certain change ofalitgnis
on the rise. Change is always unwelcome to sockety at
times it is necessary and can be enforced iff@rishe good.
We didn’t go around shoving the widows and untobids
out of the country, simply because they too araialale
citizens of this democracy. Hence, that won't beeloow
either. With an already rising change in mentalapd a
further impetus from the government, public moyatian be
swayed. This is no way means that the society hbsnf
apart, rather it has just entered a new phass ekistence.

The learned ASG makes it a lot easier by himsatirsy
that the government doesn’t have this law in placgust’
to protect minors and prevent non-consensual sex.

Hence, | believe that the decriminalization of
homosexuality was absolutely justified on the gdsithat
it was inclusive and fair towards a sector of sgctbat was
until now unfairly targeted and ostracized.
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